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RECENT DECISIONS OF THE COMPTROLLER 


MILITARY PERSONNEL—DISLOCATION ALLOWANCE—Local Moves 
at Places Other Than Member's Station— 


@ A member of the Uniformed Services whose depend- 
ents, incident to the member’s permanent change of 
station, move within or adjacent to a place which is 
neither the member’s old station nor his new station, 
is not entitled to a dislocation allowance. 

Whether a change of station for a member of the 
Uniformed Services necessitates a move by the member’s 
dependents within the locality of the new station to 
entitle the member to a dislocation allowance is for 
determination by the commanding officer at the new 
station. CompGen Decision B-129246, 2 November 1956. 


MILITARY PERSONNEL—Reserve Personnel—Lump-Sum Readjust- 
ment Payments— 


@ A member of a reserve component of the Uniformed 
Services who is released from active duty upon reaching 
the mandatory age limitation of 60 is considered to have 
been involuntarily released from active duty for entitle- 
ment to the lump-sum readjustment benefit in Section 
265 of the Armed Forces Reserve Act of 1952, as added 
by the act of July 9, 1956, and the denial of the member’s 
offer to serve an additional tour of active duty would not 
affect the right to a readjustment benefit. CompGen 
Decision B-129511, 15 November 1956. 


MILITARY PERSONNEL—Reserve Personnel—Lump-Sum Readjust- 
ment Payments—Service Credits— 


@ A member of a reserve component of the Uniformed 
Services who reaches the mandatory age limitation for 
involuntary release from duty, but who, within two 
years, would be eligible for retired benefits under Title II 
or III of the Army and Air Force Vitalization and Re- 
tirement Equalization Act of 1948 may be retained on 
active duty pursuant to Section 265 (d) of the Armed 
Forces Reserve Act of 1952, as added by the Act of 
July 9, 1956. 

The retired pay which is authorized by Title III of the 
Army and Air Force Vitalization and Retirement 
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Equalization Act of 1948, for members and former mem- 
bers of the reserve components of the military services 
who have completed twenty years of satisfactory service 
may be regarded as being awarded under a military 
retirement system. 

Periods when reserve members of the Uniformed 
Services are absent without leave, in confinement, await- 
ing trial which results in conviction, and lose time due to 
misconduct do not automatically terminate the member’s 
enlisted or active-duty status, therefore such pe- 
riods are not regarded as “breaks in service” as the 
term is used in Section 265 of the Armed Forces Reserve 
Act of 1952, as added by the Act of July 9, 1956, and 
such periods do not have to be deducted in the computa- 
tion of the member’s five years of continuous service 
required to qualify for readjustment benefits. 

In determining the amount of the lump-sum read- 
justment payment due a member of a reserve component 
of the Uniformed Services on involuntary release from 
active duty, the term “each year of active service” 
requires the deduction of periods of unauthorized ab- 
sences when the member has deprived the Government 
of his services by his own misconduct. 

Reserve members of the Uniformed Services who, on 
involuntary release from active duty, make an election 
to receive a lump-sum readjustment payment under 
Section 265 of the Armed Forces Reserve Act of 1952, as 
added by the Act of July 9, 1956, may not subsequently 
change the election to receive severance pay or disability 
compensation payable by the Veterans’ Administration. 

A member of a reserve component of the Uniformed 
Services who volunteers for a period of active duty of 
shorter duration than is permitted has by his own action 
terminated his military duty, and he may not be re- 
garded as having been involuntarily released from 
active duty for lump-sum readjustment payments under 
Section 265 of the Armed Forces Reserve Act of 1952, 
as added by the Act of July 9, 1956. CompGen Decision 
B-129339, 13 November 1956. 
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PROJECTING THE LAW OF THE SEA INTO 
THE LAW OF SPACE 


REAR ADMIRAL CHESTER WARD, USN 


Rear Admiral Chester Ward, USN, The Judge Advo- 
cate General of the Navy, delivered an address 
before the American Rocket Society at its eleventh 
annual meeting on November 27, 1956, at New 
York City. In view of the interest which has been 
expressed in the address, it is being published in 
this issue of the JAG Journal. Commander 
Merlin H. Staring, USN, and Lieutenant Horace B. 
Robertson, Jr., USN, assisted in research and in 
preparation for publication. 





N READING THE NEWSPAPERS from day 
to day, I am constantly amazed at our rapid 
progress in space navigation. To a layman in 
this field, the accomplishments of today and the 
predictions of things to come are a constant 
source of astonishment. It appears that the 
plans for the space satellite are in their final 
stages. There is every reason to believe that the 
project will succeed. On August 6, 1956, Dr. 
Donald H. Menzel, Director of the Harvard Ob- 
servatory, predicted that interplanetary travel 
by manned vehicles would follow within a dec- 
ade. Such predictions as this are made by men 
with their feet on the ground. Their thoughts 
and imaginations, however, are not bound by 
conventional thinking or by the pessimism of 
the doubting Thomases. Such predictions drive 
home, to lawyers like myself, the necessity for 
some advanced thinking of our own. 

Our chairman for today, the distinguished 
John Cobb Cooper, recently stated: 

“Today neither lawyers nor governments are 
prepared to state the legai flight rules appli- 
cable to presently operating rockets and planned 
satellites. For the second time in the present 


} century science and engineering have far out- 


stripped the law.” ? 

This problem is a serious one. My own per- 
sonal view, however, is that the problem is not 
yet one primarily for the lawmakers. 

It is a fundamental principle of lawmaking 





1. Address before the American Society of International Law, April 
26, 1956. 


that you cannot legislate without facts. That 
principle applies just as well to the law of space 
as it does to the law that governs our actions 
here on the surface of the earth. It would be 
futile for a state legislature to attempt to draw 
up a state highway code without knowing the 
performance characteristics of modern auto- 
mobiles and trucks. The legislators would 
have to know the ability of modern drivers and 
the driving hazards of the highway system. It 
would be just as futile for us to try to draw up 
a code of laws to govern relationships in space 
without an accurate knowledge of the conditions 
that exist there. 

It would be folly to try to establish, today, 
a comprehensive system of space law. The 
folly of such an attempt is illustrated by the 
traffic ordinance passed by one of our large 
cities a number of years ago when the automo- 
bile first appeared on the scene. This particular 
ordinance provided that no automobile should 
be operated on the streets unless it was 
preceded by a policeman, on foot or on a 
bicycle, to warn pedestrians and other vehicles 
to keep clear. Changes occur slowly, even in 
municipal legislation. It undoubtedly took 
some time to get rid of such a short-sighted 
ordinance. Weall know how much more slowly 
changes occur in international lawmaking. For 
this reason, any attempt to formulate space 
legislation now, and for all time, might have an 
adverse effect on the progress we are making 
in the field of space travel. 

What is the make-up of space? What types 
of vehicles will ultimately use it? To what pur- 
poses will it be devoted? Are the uses of space 
going to be primarily of military value—or will 
they be primarily of commercial benefit? These 
are but a few of the questions which must be 
answered before lawmakers can legislate wisely 
in the field of space law. We must all fully 
realize, therefore, that we are being distinctly 
premature if we attempt to set up or to propose 
specific rules of space law at this early stage. 

With this limitation in mind, however, I can 
invite your attention to the law of the sea as a 
possible source of useful principles—principles 
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that may ultimately find application in the law 
of space. I can also give you a brief outline of 
the manner in which certain principles of the 
law of the sea have developed. Beyond that, 
however, I cannot go. I cannot commit myself 
officially, at this early date, as advocating a de- 
velopment of space law which will parallel the 
development of the law of the sea. We can 
avoid such a premature commitment, however, 
and still speculate together on the manner in 
which a body of space law may possibly de- 
velop. With this basic understanding, we may 
find, in the law of the sea, some preliminary and 
tentative guidelines for the legal relations be- 
tween persons and things in space. 

When a lawyer familiar with the law of the 
sea turns his attention to space beyond the 
limits of what we commonly consider as the air, 
or the “airspace,” at least three problems imme- 
diately occur to him. The first problem, of 
course, is that of sovereignty. How far up does 
the territory of a national state extend? This 
is the question which seems to me to be the most 
crucial one at this time. It is the question to 
which I wish to devote the bulk of my time this 
morning. The second problem is that of juris- 
diction over acts in space. The third is that 
of prescribing rules of space navigation and 
rules for the prevention of collisions between 
space vehicles. 

SOVEREIGNTY OVER SPACE 

Let us look first at the problem of sovereignty. 
On this question, there has been a striking par- 
allel between the historical development of the 
law of the sea and the law of the air within 
which our conventional aircraft now operate. 

In the days of Columbus, nations claimed sov- 
ereignty over vast ocean areas. The Adriatic 
Sea came under the sovereignty of the Republic 
of Venice. The Ligurian Sea was under the 
sovereignty of Genoa. Spain claimed the Pa- 
cific and the Gulf of Mexico. Portugal claimed 
the Indian Ocean and the Southern Atlantic. 

In 1609, however, the Dutch jurist, Grotius, 
urged that the sea cannot be appropriated by 
any state. Gradually, the growth of maritime 
commerce proved to those nations claiming 
sovereignty over the oceans that maritime 
sovereignty had to be effective in order to be 
valid. More important, however, there came a 
realization that the seas are an international 
highway. They must be maintained as a high- 
way in the interest of commerce among the 
nations of the world. Today, the basic tenets of 
Grotius are almost universally recognized. The 
high seas are free for the lawful use of all. They 
are subject to the sovereignty of none. 
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But along with the doctrine of the freedom of 
the seas, there arose the concept of a narrow 


belt of territorial waters. The sovereignty 
claimed over this narrow band of coastal water 
is the last remnant of the withered claims to the 
control of vast ocean areas. The breadth of the 
belt of territorial water was conveniently fixed 
at one marine league—three nautical miles. 
This was the unit of distance used in connection 
with the sea. Some nations claim a territorial 
sea broader than one marine league. The three- 
mile limit, however, is the only one that has any 
basis in international law, and it is the only one 
recognized by the United States. 

Even in the narrow belt of territorial waters, 
the sovereignty of a coastal state is not absolute. 
In some situations, that sovereignty has yielded 
to the doctrine of the freedom of the seas. When 
a foreign merchant ship wishes to use the terri- 
torial waters as a thoroughfare in passing be- 
tween two points outside those waters, for 
example, it has a right of “innocent passage.” 
This is a recognized limitation on a state’s 
sovereignty over its territorial sea. 

We have thus seen the development of a 
doctrine of the freedom of the seas, limited only 
by the doctrine of the territorial sea. Now, let 
us turn to the law of the air. By the “air” I 
mean that region of relatively dense air which 
we now use so extensively for commercial and 
military purposes. 

Unfortunately, for purposes of historical 
analysis, international air law is still in' its 
relativeinfancy. Air navigation did not become 
important, on the international scene, until 
about 1900. The evolution of the law of the air 
has therefore not yet run its full cycle. Neither, 
of course, has the evolution of the law of outer 
space. The evolutionary cycle which we have 
seen, however, presents some striking parallels 
with the development of the law of the sea. 

Westlake set the pattern for the early devel- 
opment of the law of the air, as well as a law of 
outer space, in a statement before the Institute 
of International Law in 1906. He stated that 
sovereignty had no upward limit. He justified 
this proposition in this way. 

“Tn the air the higher one ascends, the more 
damage the fall of objects will cause on the 
earth. If there exists a limit as to the sover- 
eignty of the state over the oceanic space, none 
exists for the sovereignty of the state over the 





2. Statement by John Westlake, K. C., LL. D., Professor of Law 
at Cambridge, member and at one time President of the Institute 
of International Law, made at the 1906 meeting of the Institute 
of International Law; quoted by Cooper, High Altitude Flight 
and National Sovereignty, 4 Int. L. Q. 411, 412 (1941). 
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airspace. 
mains the same whatever may be the distance.” 

Following on the heels of this development 
came the 1910 International Air Navigation 


The right of the subjacent state re- 


Conference. The participants in this confer- 
ence agreed generally that each state has full 
sovereignty in the air over its national territory. 
The practice by neutrals during World War I 
was consistent with this agreed principle. By 
the time World War I ended, it was regarded 
as settled that each nation had full and exclu- 
sive sovereignty over the air above its national 
territory. 

After World War I, however, there came a 
period of retreat from broad claims of sov- 
ereignty over the air. The chain of events be- 
gan with the 1919 Paris Convention. This con- 
ference recognized the claims of all nations to 
sovereignty over the air above them; but it 
granted certain limited, reciprocal privileges of 
civil air navigation. There followed a period 
during which many nations granted to each 
other extensive air transit rights. This was 
accomplished primarily by bilateral agreements. 
The trend reached its culmination at the Chi- 
cago Convention of 1944. At this convention, 
the famed “Five Freedoms” and “Two Free- 
doms” agreements granted rights of interna- 
tional civil air navigation more extensive than 
any that had existed before. 

We saw progressive changes in the law of 
the sea. The broad claims of sovereignty over 
ocean areas withered away to meet the needs 
of the commercial community. We can now 
see the beginnings of the same movement with 
respect to the law of the air and a law of outer 
space. 

Now that we are on the threshold of space 
travel, I think we shall see a more marked sim- 
ilarity between the doctrine of freedom of the 
seas and the doctrine governing sovereignty 
over space, or the lack of such sovereignty. Sev- 
eral authorities in this field of the law, including 
Professor Cooper, have drawn an analogy from 
the narrow ocean belt known as the territorial 
sea. They visualize a relatively narrow vertical 
belt above the earth, perhaps 300 miles or less 
in height. They have suggested that the nations 
of the world should affirm the freedom of space 
beyond this territorial belt. It seems obvious 
to me that some such international agreement 
must eventually be achieved. The historical 
precedents to which I have pointed indicate that 
this will occur, But more significantly, the very 
physical facts of our universe leave no other 
logical solution. 

Nothing could be more fantastic than a situa- 


tion in which each nation of the world claimed 
full and exclusive sovereignty over a cone of 
space extending outward to an infinite distance 
above the earth. Even Grace Kelly’s Monaco 
would claim its own infinite cone of space. As 
the earth rotates on its axis and revolves around 
the sun, each nation’s claim would embrace a 
constantly changing volume of space. Even 
the moon, the sun, the planets, and other heav- 
enly bodies would be subjected to the successive 
claims of different sovereigns as the universe 
wheels along. 

It is absurd to think that we might be bound 
to a system as rigid and illogical as this. It is 
obvious that there must be an upward limit to 
sovereignty. 

Professor Cooper and other distinguished 
authorities have pointed out that our develop- 
ment of a law of outer space is not restricted by 
our present agreements affirming each nation’s 
sovereignty over the air, or the “airspace,” 
above it. These agreements relate only to the 
“airspace.” They apply only as far as the upper 
limits of the region in which air is sufficiently 
dense to support the flight of conventional air- 
craft—that is, those aircraft supported through 
reaction with the air. We are therefore free to 
develop a law of outer space, to apply in areas 
above this region of relatively dense air, without 
restriction from our existing agreements relat- 
ing to “airspace.” 

The lawmakers wait only for the physical 
facts of space to be supplied by the explorers, 
the scientists, the mathematicians, and the 
physicists. With the physical facts in hand, we 
can attempt to set the upper limits of national 
sovereignty. 

Before leaving the subject of sovereignty, I 
want to consider, briefly, the matter of self- 
defense. On this point, I find myself in dis- 
agreement with much that has been said pre- 
viously on the subject. 

Many writers have stated that the sovereignty 
of a state should extend X miles upward in order 
to assure the security of the nation below. At 
altitudes achieved by our present-day war- 
planes, I will grant that there is a very definite 
relationship between national defense and 
sovereignty over the airspace. Above certain 
limits, however, the question of sovereignty 
becomes more or less immaterial. The analogy 
of the law of the sea may again be helpful to us. 

As I mentioned earlier, the traditional 
breadth of the territorial sea is three miles. 
Some historians and international lawyers have 
stated that this breadth had its origin in the 
effective range of the ancient cannon. Recent 
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research has cast some doubt on that proposi- 
tion. But regardless of the merits of the argu- 
ment, any significant relationship between the 
“three-mile limit” and the needs of self-defense 
ceased to exist long ago. The defense of the 
United States today, for example, depends 
largely upon rights exercised by the United 
States in zones which extend considerable dis- 
tances to sea. These are the so-called “Air 
Defense Identification Zones.” In World War 
II, our maritime control areas likewise extended 
far beyond the three-mile limit. The rights 
exercised by the United States in these control 
zones are extensive, but they have not been 
based upon any claim of sovereignty over the 
areas involved. So far as I have been able to 
learn, the legality of our exercise of rights in 
these extended zones has never been questioned 
by any other nation. 

It is my own opinion, therefore, that we can 
ultimately set up a system of law governing the 
regions of outer space without being hamstrung 
by the rigid defense requirements of the states 
below. I must make it quite clear, however, 
that this is only my personal opinion. 

Professor McDougald, of Yale University, 
spoke in reply to Professor Cooper at the meet- 
ing of the American Society of International 
Law in April, 1956. He said, in substance: 

“Tt seems clear that, if a space vehicle is be- 
lieved to pose a threat to a particular nation, 
and if that nation has the capacity to shoot it 
down, that that nation is going to shoot it 
down.” ® 


In my own view, that action will occur whether 
the threatening vehicle is within or without the 
space claimed by the defending nation. 


JURISDICTION OVER ACTS IN SPACE 


The second problem which occurs to a lawyer 
familiar with the law of the sea, when he turns 
his attention to the regions of outer space, is 
that of jurisdiction over acts in space. We can 
illustrate this problem with an example from 
the law of the sea. Let us take the case of a 
merchant ship on the high seas. We will assume 
that the ship is a United States flag vessel. It 
carries passengers of various nationalities. A 
Mexican passenger assaults and injures a fellow 
passenger who is a Cuban. What nation or 
nations have jurisdiction to try the Mexican for 
the crime of assault? 

A ship on the high seas is not within the 
territory of any nation, so our traditional con- 


3. Statement by Myres S. McDougald, Professor of Law, Yale 
University, made on April 26, 1956, in discussion period following 
Professor Cooper’s address at the meeting of the American 
Society of International Law. 
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cepts of territorial sovereignty give us no an- 
swer. But an act such as this must not go un- 
punished. The international law of the sea does 
give us an answer. The answer is not in all 
respects satisfactory, but at least it is an answer. 
In fact, it is several answers. 

The answers provided by the law of the sea 
are framed permissively, rather than in manda- 
tory form. International law does not state 
which nation must take jurisdiction. Neither 
does it tell us which of several nations has the 
first or primary right to exercise jurisdiction 
where more than one nation may have jurisdic- 
tion. International law, itself, provides no tri- 
bunal in which our hypothetical case may be 
tried. What international law does do is tell us 
which nation or nations may take jurisdiction. 
It permits any nation which has a reasonable re- 
lationship with the persons involved, or with the 
occurrence itself, to take jurisdiction and to 
adjudicate the matter. International law has 
recognized a number of relationships which will 
justify a nation’s exercise of jurisdiction over 
an act which occurs on the high seas. 

Probably the most universally recognized of 
these relationships is that which exists between 
a nation and a merchant vessel which flies its 
flag. I said earlier that the seas are free for 
the lawful use of all. This is an accurate general 
statement, but it is subject to qualification. The 
use of the seas by a merchant vessel is lawful 
only if the vessel is registered in a nation of the 
international community and is authorized to 
fly the flag of that nation. This requirement is 
necessary if order is to be preserved on the high 
seas. In view of this close relationship between 
a vessel and the nation whose flag it flies, that 
nation may take jurisdiction over an act occur- 
ring on the vessel. So, in our hypothetical case, 
it would be perfectly lawful for the United 
States to assume jurisdiction and to adjudicate 
all the issues of the case. There would be no 
prohibition against the return of the accused 
person to the United States for trial. 

But the jurisdiction of the United States 
would not be exclusive. It is universally con- 
ceded that states are competent to prosecute 
and to punish their own nationals for acts com- 
mitted abroad. This jurisdiction is based solely 
on nationality. Hall, in his 1924 Treatise on 
International Law, stated this principle as 
follows: 

“The authority possessed by a state com- 
munity over its members being the result of the 
personal relation existing between it and the 
individuals of which it is formed, its laws travel 
with them wherever they go, both in places 
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within and without the territory of other 


powers. A state cannot enforce its laws within 
the territory of another state; but its subjects 
remain under an obligation not to disregard 
them, * * * and it preserves the power of com- 
pelling observance by punishment if a person 
who has broken them returns within its juris- 
diction.” ¢ 

Under this principle, if the law of Mexico so 
provided, Mexico could prosecute our offender 
when and if he came back into Mexican terri- 
tory. 

Furthermore—and this may come as a sur- 
prise to you—Cuba might also have the power to 
punish our Mexican offender if he should later 
come within the territorial limits of Cuba. The 
principle of international law which would give 
Cuba jurisdiction is called the “passive person- 
ality principle.” Cuba’s power would be based 
solely upon the nationality of the person in- 
jured. This last principle has not been accepted 
as universally as the first two. Enough coun- 
tries have followed it, though, to give at least 
a semblance of legality to the exercise of juris- 
diction by a country in Cuba’s position. 

Several different, independent, sovereign 
nations may thus be entitled to exercise juris- 
diction in a single fact situation. As might be 
expected, this legal situation has led to a great 
deal of confusion. As a result, there have been 
efforts to limit the discretion left to states by 
international law with respect to the exercise of 
jurisdiction in cases of this sort. These efforts 
have been made through international confer- 
ences and bilateral treaties. For the most part, 
they have had little effect. 

Here, then, is a field in which a system of law 
governing relationships in outer space could 
avoid the pitfalls of the law of the sea. It seems 
likely that the regions of outer space will even- 
tually come to have a status comparable to that 
of the high seas. In such a situation, the terri- 
torial principle of jurisdiction will not suffice. 
Whatever relationship may eventually be ac- 
cepted as a basis for jurisdiction over persons 
and acts in space, it would certainly be desirable 
that jurisdiction under a particular set of facts 
should be exclusive, rather than multiple and 
concurrent. 


RULES FOR SPACE NAVIGATION 


I now come to the third and final problem that 
I wish to discuss with you today. That is the 
problem of establishing flight rules for space 
travel and rules for the prevention of collisions. 
Here, too, experience with the law of the sea 





4. Hall, International Law, 56 (8th ed. 1924). 


may be instructive. 

You are all aware that ships traveling on the 
high seas are bound, today, by a set of naviga- 
tional rules. These rules are known as the 
International Regulations for Preventing Colli- 
sions at Sea. They are the result of inter- 
national agreement. Practically every mari- 
time nation has agreed that its ships—both 
warships and merchant ships—shall be bound 
by these rules. 

But even before we had international agree- 
ment on the subject, there were navigational 
rules which formed a part of the law of the sea. 
The Supreme Court of the United States dis- 
cussed this aspect of the law of the sea in 1871, 
in the case of The Scotia.’ At the time that case 
arose, there was no international convention 
establishing navigational rules. England had 
set the pattern with her own set of rules. Other 
maritime nations had followed suit by enacting 
laws establishing requirements identical to the 
English rules. 

In the Scotia case, an English steam vessel 
had collided with an American sailing vessel. 
The collision occurred on the high seas. It was 
alleged that the American vessel was at fault 
because she had not been displaying the lights 
required for a sailing ship by American statute. 
The Supreme Court discussed the question as to 
what rules of navigation were applicable on the 
high seas. In the course of the discussion, it 
talked about the source of the law that governed 
the situation. The Court said: 

“Conceding that it was not the law of the 
United States, nor that of Great Britain, nor the 
concurrent regulations of the two Governments, 
but that it was the law of the sea, was it the 
ancient maritime law, that which existed before 
the commercial nations of the world adopted the 
regulations of 1863 and 1864, or the law changed 
after those regulations were adopted? Un- 
doubtedly, no single nation can change the law 
of the sea. That law is of universal obligation, 
and no statute of one or two nations can create 
obligations for the world. Like all the laws of 
nations, it rests upon the common consent of 
civilized communities. It is of force, not be- 
cause it was prescribed by any superior power, 
but because it has been generally accepted as a 
rule of conduct. Whatever may have been its 
origin, whether in the usages of navigation or 
in the ordinances of maritime states, or in both, 
it has become the law of the sea only by the 
concurrent sanction of those nations who may 
be said to constitute the commercial world.” ¢ 


5. 14 Wall. 171 (1871). 
6. Id. at 187. 
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Here, then, is the source of the law of the sea 
governing the navigation of the high seas. That 
law draws its authority from “‘the common con- 
sent of civilized communities.” It springs from 
“the concurrent sanctions of those nations who 
may be said to constitute the commercial world.” 
The technical rules themselves, of course, must 
come from the experience of the navigators. 

How, then, can we apply this information to 
our problem of formulating a law of outer 
space? 

So far as I am aware, the technical and scien- 
tific knowledge upon which flight rules for space 
travel must be based—the experience of the 
navigators—is not yet available to us. Your 
experiments and your developments may soon 
supply us with the information we will need. 
The law of the sea tells us where to look for the 
authority to back up our rules of space naviga- 
tion, once we have our technical information. 
To paraphrase the opinion of the Supreme Court 
in the Scotia case, the authority behind our rules 
of space navigation will come from the concur- 
rent sanction of those nations who may be said 
to constitute the space community. 





CONCLUSION 


I must apologize to you for dealing so lightly 
with the problem of jurisdiction over acts in 
space and the problem of establishing flight rules 
for space navigation. To my mind, however, 
the solutions to those problems, and to many 
other problems, must await the solution of the 
primary problem—that of sovereignty over 
space. Even that problem cannot be adequately 
attacked by the lawmakers until our knowledge 
in the field of space has increased considerably 
beyond whatitistoday. A great many scientific 
experiments and explorations are planned in 
connection with the 1957-58 International Geo- 
physical Year. Perhaps these experiments and 
explorations will provide us with the vast 
amount of factual information we will need. 

I have been able to discuss these problems 
with you today in only a speculative and tenta- 
tive manner. Perhaps—say, two years from 
now—someone can come before your distin- 
guished Society and provide you with concrete 
solutions to the problems of formulating a law 
of outer space. 
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Naval Reserve Branch 
NATIONAL RESOURCES CONFERENCES 


Two weeks’ active duty for training may be taken at 
the National Resources Conferences which will be held 
at San Antonio, Texas, and Akron, Ohio, on 18 March; 
Hutchinson, Kansas, and Providence, R. I., on 15 April 
and at New York and San Diego on 13 May in the 
remaining fiscal year. These conferences seek to foster 
a better understanding of the many interrelated prob- 
lems associated with national security and to create 
a stronger appreciation of the inseparable nature of 
the civilian-military team. Applications may be made 
through official channels to the respective District 
Commandants. 


TRAINING DUTY AT JAG 


National Reserve officer-lawyers, with or without legal 
designators, may submit requests to BUPERS via their 
district commandants for two weeks ACDUTRA with 
the Office of JAG, Washington, D. C. Pursuant to 
BuPers Instruction 1571.12. A continuous “on the job” 
training program is in operation and those attending 
have an opportunity to be admitted to the Court of 
Military Appeals and the Supreme Court of the United 
States. 

NOTICE 

The following excerpt is quoted from the January 
1957 Virginia Bar News: 

“As a consequence of a recent order integrating the 
bar, all non-resident lawyers admitted to the Bar of 
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Wisconsin must register and maintain membership in 
order to preserve their right to practice in that State. 
Registration information will be supplied by applying 
to the State Bar Office at Madison, Wisconsin.” 


MILITARY PERSONNEL DIVISION 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 January 1957. 


LCDR Nathan Cole, USNR, from COMDESLANT to 
JAG. 

ENS Dudley “I” Davies, USNR, from SCOLNAV- 
JUSTICE, Npt., R. I., to PRNC. 

LT Edward H. Farrell, USNR, from COM 11 to REC- 
STA, San Diego. 

LTJG William L. Frierson, USNR, from NTC, GLakes, 
to COM 12. 

LTJG Raymond B. Green, USNR, from USS PHILIP- 
PINE SEA to NAVSTA, Subic Bay. 

LT William O. Hitchcock, USNR, from RECSTA, San 
Diego, to NAVSTA, San Diego. 

LT Thomas J. Jimmerson, USN, from USS SALEM to 
RECSTA, Charleston. 

CDR Warren C. Kiracofe, USN, from JAG to COM- 
SERVRON 3. 

ENS Saul H. Magram, USNR, from USS INTREPID 
to COM 5. 

LT Thomas J. Moran, USN, to PACDIVMATS vice 
DESFLOT 5. 


(Continued on page 20) 
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FUNCTION OF THE TRIAL OBSERVER UNDER 
THE NATO STATUS OF FORCES AND OTHER 
INTERNATIONAL AGREEMENTS 


2ND LIEUTENANT THOMAS P. BROWN, USMCR 


PREFACE 


HE IMPORTANCE of the trial observer’s 

role in international affairs is increasing 
daily. This article is designed to explain his 
origin, his functions, and his duties. A working 
knowledge of these functions is important, not 
only to the law specialist but also to the line 
officer. Although the majority of the trial 
observers are military lawyers, the person on 
trial may be a member of your command. As 
his commanding officer, you should be cognizant 
of the type of trial to which he is entitled. 


PART I 
EVOLUTION OF THE TRIAL OBSERVER 


The NATO Status of Forces Agreement 
(SOF) was signed at London on June 19, 1951. 
it was ratified by the President of the United 
States on July 24, 1953, under advice of the 
Senate given on July 15, 1953. The countries 
now parties to this agreement are Belgium, 
Canada, Denmark, France, Greece, Italy, Lux- 
embourg, The Netherlands, Norway, Portugal, 
United Kingdom, Turkey and the United States. 
On September 28, 1953, an agreement was 
signed in Tokyo covering the status of United 
States forces in Japan. This agreement con- 
tains the same provisions regarding criminal 
jurisdiction as the NATO Status of Forces 
Agreement. 

Article VII of the NATO Status of Forces 
Agreement provides for criminal jurisdiction 
over military personnel of the armed forces of 
the Sending State when they are charged with 
crimes allegedly committed within the territory 
of the Receiving State (country where troops 
are stationed). Under its provisions and the 
provisions of the agreement with Japan, United 
States military personnel in the NATO countries 
and in Japan are, in many cases, subject to the 
criminal jurisdiction of those countries. 
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Section 9 (g) of Article VII of the North 
Atlantic Treaty Organization Status of Forces 
Agreement provides that, when the rules of the 
court permit, the government of the Sending 
State shall be entitled to have a representative 
present at the trial of its armed forces per- 
sonnel when the Receiving State has assumed 
jurisdiction over, and is prosecuting, those 
armed forces personnel. The representative 
referred to in Article VII is commonly known 
to as the trial observer. The status of the trial 
observer was further defined on November 3, 
1955 by Department of Defense Directive 5525.1 
which was promulgated in order to implement 
the Senate Resolution accompanying the consent 
to ratification of the NATO Status of Forces 
Agreement by the Senate. A more specific defi- 
nition of the function of the trial observer is 
found in SECNAVINST 5820.4 of April 7, 1956. 
Pertinent excerpts from that instruction are as 
follows: 

“The function of a trial observer will be to 
note the progress of the trial and to report, 
following the trial, his observations concerning 
the conduct thereof. He will not be considered 
as a member of the defense panel nor will he 
attempt to interject himself into the trial pro- 
ceedings. He should, however, if the occasion 
necessitates, and circumstances permit, take 
appropriate measures to advise defense counsel 
of the rights of the accused under applicable 
treaties or agreements. The designated com- 
manding officer upon receipt of a report which 
states that in the opinion of the observer the 
trial or appellate proceedings were unfair will, 
if he concurs, request the Department of State 
through the United States diplomatic or consu- 
lar mission in the country concerned, to take 
appropriate action to protect the rights of the 
accused. The designated commanding officer 
will report this action to the Judge Advocates 
General of the Services by radio.” 
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The aforementioned directive and imple- 
menting instruction provide also that the desig- 
nated commanding officer shall submit to the 
chief of the diplomatic mission in the country 
concerned a list of persons qualified to serve as 
United States observers at trials before courts 
of the Receiving State. Nominees will be law- 
yers and shall be selected for maturity of judg- 
ment. The list will include, where possible, 
representatives of all services whose personnel 
are stationed in that country, to enable the chief 
of the diplomatic mission to appoint an observer 
from the same service as the accused. The 
requirement that nominees will be lawyers may 
be waived in cases of minor offenses. Incidents 
which result in serious personal injury or ex- 
tensive property damage, or which would nor- 
mally result in sentences to confinement, will not 
be considered minor offenses. 


PART II 
PRIMARY CRITERIA 


The trial observer must form an opinion as to 
whether or not the trial or appellate proceeding 
was unfair. To make such a determination, he 
must first consider the seven provisions of Sec- 
tion 9 of Article VII of the Status of Forces 
Agreement. These provisions entitle the ac- 
cused to: 

(a) A prompt and speedy trial; 

(b) Be informed, in advance of trial, of the 
specific charge or charges made against him; 

(c) Be confronted with the witnesses against 
him; 

(d) Have compulsory process for obtaining 
witnesses in his favor, if they are within the 
jurisdiction of the Receiving State; 

(e) Have legal representation of his own 
choice for his defense or to have free or assisted 
legal representation under the conditions pre- 
vailing for the time being in the Receiving State. 

(f) Have the services of a competent inter- 
preter if he considers it necessary. 

(zg) Communicate with a representative of 
the government of the Sending State and, when 
the rules of the court permit, to have a repre- 
sentative present at his trial. These provisions 
must be adhered to or the trial observer would 
be justified in terming the trial as unfair unless 
the accused has waived his right to them. 


PART III 
SUPPLEMENTARY CRITERIA 


In addition to the safeguards guaranteed in 
Article VII there are certain other rights to 
which the accused is entitled and which there- 
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fore must be considered in forming an opinion 
regarding the fairness of the trial. The United 
States Senate Resolution which accompanied 
the ratification of the NATO Status of Forces 
Agreement directed the commanding officer of 
the armed forces of the United States in a 
Receiving State under the treaty to examine the 
laws of such state with particular reference to 
the procedural safeguards contained in the 
Constitution of the United States. If, in the 
opinion of such commanding officer, under al] 
the circumstances of the case, there is danger 
that the accused will not be protected because of 
the absence or denial of constitutional rights he 
would enjoy in the United States then the com- 
manding officer should press the Receiving State 
for a waiver of jurisdiction. If such request is 
denied, he should request the Department of 
State to press the request through diplomatic 
channels. 

In a Joint Inter-Service Legal Committee 
memorandum of November 17, 1953, the clause 
“constitutional rights he would enjoy in the 
United States” was interpreted by the military 
authorities to refer to the rights enjoyed by an 
accused in a state court under the due process 
clause of the 14th Amendment to the Constitu- 
tion. These rights are as follows: 

a. PRIOR TO TRIAL. 

(1) Criminal Statute alleged to be violated 
must set forth specific and definite 
standards of guilt. 

(2) Prohibition against the enactment of 
ex post facto laws. 

(3) Prohibition against bills of attainder. 

(4) Accused must be informed of the nature 
and cause of accusation and have a 
reasonable time to prepare a defense. 
(Section 9b, Aritcle VII, NATO 
SOFA) 

b. DURING TRIAL. 

(1) Accused is to have assistance of counsel 
for his defense. (Section 9e, Article 
VII, NATO SOFA) 

(2) Accused is entitled to be present at 
trial. 

(3) Accused is entitled to be confronted 
with witnesses against him. (Section 
9c, Article VII, NATO SOFA) 

(4) Accused is entitled to have compulsory 
process for obtaining witnesses in his 
favor. (Section 9d, Article VII, 
NATO SOFA) 

(5) Burden of proof on the government in 
all criminal trials. 

(6) Accused is entitled to be tried by an 
impartial court. 
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(7) Accused is entitled to be protected from 
the use of a confession obtained by 
torture or other illegal or improper 
means. 

(8) Cruel and unusual punishment shall not 
be inflicted. 

Since these specific rights are designated for 
scrutiny by the commanding officer before trial, 
it logically follows that these same rights must 
be the object of acute observation by the trial 
observer during the trial, especially those funda- 
mental rights enumerated by the Inter-Service 
Legal Committee which are not already con- 
tained in Article VII, Section 9, of the NATO 
SOF Agreement. 

The norms by which a commanding officer or 
a trial observer may determine “the constitu- 
tional rights the accused would enjoy in the 
United States” have been made manifestly clear 
by the Inter-Service Legal Committee Memo- 
randum. However, the Senate Resolution does 
not require a request for waiver, or diplomatic 
intervention when waiver is denied, in every 
case where there is “an absence or denial of 
constitutional rights the accused would enjoy in 
the United States.” Such action is required by 
the Resolution only “if in the opinion of such 
commanding officer, under all the circumstances 
of the case, there is danger that the accused will 
not be protected because of the absence or denial 
of constitutional rights he would enjoy in the 
United States.” Therefore, since the command- 
ing officer must decide when an absence or de- 
nial of constitutional rights will prejudice the 
accused, the trial observer must decide when an 
absence or denial of constitutional rights has 
prejudiced the accused, and if it was prejudicial 
to the accused, did it prejudice the accused to 
such a degree as to make the trial unfair. Al- 
though the constitutional rights of the accused 
are clearly set forth, no criteria have been pub- 
lished which the trial observer may use as a 
basis to formulate his opinion as to when the 
accused will be prejudiced by the absence or 
denial of the constitutional rights the accused 
would enjoy in the United States so as to make 
the trial an unfair one. 

To assist the trial observer in arriving at 
proper conclusions, we will analyze certain 
hypothetic cases in the light of completed past 
cases and determine under what circumstances 
the United States considers such a trial unfair. 
Of course, if the right in question not only is one 
set forth by the Joint Inter-Service Legal Com- 
mittee memorandum but also is a right which is 
enumerated under Article VII, Section 9, of the 
NATO SOF Agreement, then, if there is an 


absence or denial of such a right, which the ac- 
cused has not waived, no additional determina- 
tion of prejudice to the accused is required. In 
such a case, the trial may immediately be desig- 
nated as unfair. 


PART IV 


UTILIZATION OF CRITERIA IN EVALUATING FOREIGN LAW 


The Senate, by its resolution which accom- 
panied the ratification of the NATO Status of 
Forces Agreement, did not require that foreign 
procedures be identical with United States pro- 
cedures, but merely sought to assure that under 
all circumstances the accused would receive fair 
treatment. What is fair must be determined in 
the light of both the practice in the courts of the 
host country and the practice in the courts of 
the United States. Pursuant to DOD Directive 
5525.1 calling for country law studies, an 
anglysis of the laws of NATO countries and 
Japan was made in order to determine the exact 
differences between the laws of these countries 
and our own United States laws. 

Let us consider briefly the analysis of the laws 
of France as a typical example. The following 
Constitutional guarantees of the 14th Amend- 
ment to the Constitution are not specifically set 
forth in French law: 

(1) Prompt and speedy trial. 

(2) Burden of proof is upon the govern- 
ment. 

(3) Guarantee of confrontation by wit- 
nesses. 

(4) Involuntary confessions prohibited. 

However, numbers (1) and (3) above are 
among the rights that are enumerated in Article 
VII of the SOF Agreement as rights which the 
accused “shall be entitled to.” Therefore, in 
France, if a member of the United States armed 
forces is deprived of a prompt and speedy trial 
or confrontation of witnesses, the trial observer 
would be justified in reporting the trial as 
unfair. 

The Inter-Service Legal Committee specified 
that the right to have the burden of proof on the 
government, the right to a presumption of in- 
nocence, and the right to have involuntary con- 
fessions excluded are rights guaranteed under 
the 14th Amendment to the Constitution. How- 
ever, a denial or absence of these rights in a 
French trial of a meraber of the United States 
armed forces would not in itself be enough 
basis for the trial to be termed unfair by the 
trial observer unless he is convinced that the 
accused was not sufficiently protected because 
of an absence or denial of these rights. 
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Application of the foregoing principles is not 
restricted to NATO countries and Japan. DOD 
Directive 5525.1, as implemented by SECNAV 
Instruction 5820.4, provides that although the 
Senate Resolution accompanying ratification of 
the NATO Status of Forces Agreement applies 
only in countries where the NATO Status of 
Forces Agreement is currently in effect, the 
same procedures for safeguarding the interests 
of United States personnel subject to foreign 
jurisdiction will be applied, insofar as is prac- 
ticable, in all overseas areas where United 
States forces are regularly stationed. There- 
fore, the same criteria previously discussed are 
applicable and pertinent in determining, for ex- 
ample, whether or not a trial is fair in the case of 
United States armed forces personnel being 
tried by a local Panamanian court, although 
Panama is not a NATO country. 


PART V 
APPLICATION OF CRITERIA TO HYPOTHETICAL CASES 


The cases and trial observer reports which 
follow are hypothetical. The reader should note 
in each case how the criteria discussed in Parts 
II and III of this article were applied to the 
judicial proceedings by the trial observer; or 
conversely, cases where the criteria should have 
been applied but were not. Each case is classi- 
fied according to the point which is of para- 
mount interest to us in our analysis. Although 
the cases herein discussed are hypothetical, the 
conclusions drawn therefrom reflect current 
policy in judging reports on analogous actual 
cases. 


A. Double Jeopardy 


The accused was tried and convicted of rob- 
bery. Following imposition of sentence, the 
prosecutor appealed the case on the grounds 
that the sentence imposed was too lenient in 
view of. the circumstances of the crime. The 
trial observer reported the trial as unfair, ob- 
jecting on grounds of double jeopardy. The 
conclusion of the trial observer was not con- 
curred in by higher authority. A prohibition 
against double jeopardy is not included in the 
provisions of Article VII, Section 9, of the SOF 
Agreement. The Joint Inter-Service Legal 
Memorandum does not contain such a prohibi- 
tion, but it admits that in exceptional cases, 
where the trial observer can show acute in- 
justice to the accused, conceivably double jeop- 
ardy could be a basis for terming the trial un- 
fair. However, in this case the trial observer 
could not justify his determination, therefore 
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his report was not concurred in. As a genera! 
rule, double jeopardy is not a valid basis for 
terming a trial unfair where the appeal has 
been allowed for prejudicial error against the 
prosecution. 


B. Confrontation 


During the trial of the accused for rape, 
hearsay testimony of witnesses who were not 
actually present at the trial was admitted into 
evidence. The accused did not object to the fact 
that the witnesses themselves were not present 
at the trial, although the evidence so admitted 
was instrumental in his subsequent conviction. 
The trial observer termed the trial unfair be- 
cause of a lack of confrontation, but his report 
was not concurred in by higher authority. 
Although the accused was entitled to confronta- 
tion of witnesses as provided in Article VII, 
Section 9, of the SOF Agreement, this right was 
waived when the accused and his counsel failed 
to object to the introduction of the disputed 
evidence. If the accused or his counsel had 
objected to the introduction of this evidence, and 
despite this objection confrontation was denied, 
then the trial observer would have been correct 
in terming the trial unfair. 


C. Compulsory Process 


During the trial of the accused for assault, 
the court denied requests made by the accused to 
summon certain eye-witnesses who could sub- 
stantiate his defense. He was subsequently 
convicted. The trial observer reported the trial 
as unfair because the accused had not been al- 
lowed the right to have compulsory process in 
his behalf. This report was affirmed inasmuch 
as the accused is always entitled to compulsory 
process in his behalf unless he waives such right. 


D. Right to Counsel 


Before trial upon a charge of forgery the 
accused made a request for counsel and the re- 
quest was denied by the court. When the ac- 
cused was subsequently convicted for forgery, 
the trial observer termed the trial unfair on the 
ground that the accused was denied the right 
to counsel. A trial observer is always correct 
in designating a trial as unfair where a request 
for counsel is denied by the court and the ac- 
cused is not permitted to employ counsel. 


E. Inability to Defend 


The accused was charged with robbery. The 
trial was held immediately upon apprehension 
of the accused despite the fact that he was in- 
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toxicated and unable to cooperate in his own 
defense. Upon subsequent conviction, the 
trial observer termed the trial unfair. This 
designation was concurred in on the basis that 
if the accused is denied time to prepare his de- 
fense, and also time to regain his faculties so as 
to be able to defend himself adequately, then the 
trial is manifestly unfair. 


F. Right to an Interpreter 


During trial in a foreign country the accused 
was denied the use of an interpreter despite the 
fact that he requested the services of an inter- 
preter. Asa result, the accused was not able to 
understand the language of the court and of 
the witnesses who appeared against him. The 
trial observer was correct in terming the trial 
unfair. This designation is appropriate in 
analogous cases except in trials where the ac- 
cused does not consider that he requires the 
services of an interpreter. 


G. Sufficiency of Evidence 


The accused was convicted of rape by a for- 
eign court. The trial observer termed the trial 
unfair because he did not believe the testimony 
of the prosecutrix ; however, his designation was 
not concurred in by higher authority. The Joint 
Inter-Service Legal Committee stated that one 
of the constitutional rights the accused would 
enjoy in the United States is the right to a fair 
and impartial trial court; but to make the trial 
unfair, a denial or absence of this right must 
clearly prejudice the accused. Credibility of 
witnesses is concededly a matter for judicial 
evaluation. A trial observer should not desig- 
nate the trial court unfair or partial when the 
basis for this determination is insufficiency of 
evidence or lack of credibility of witnesses, espe- 
cially when there is enough evidence, if believed, 
to establish a prima facie case. 


H. Prohibition Against Cruel and Unusual 
Punishment 


This prohibition is one of the supplementary 
criteria enumerated in Part III of this article. 
A definition of such a punishment would be one 
that is so disproportionate to the offense as to 
shock the moral standards of the community. 


There have been no such punishments imposed 
on United States Armed Forces personnel. 
Sentences to long confinement which might lead 
an observer to believe that such sentences were 
not in just proportion to the offenses committed 
have been practically nonexistent, and none 
have been so excessive as to place them within 
the prohibition of this section. If a sentence is 
not excessive by the laws of the country where 
the accused is tried, and is not disproportionate 
to that which would have been awarded one of 
that country’s own nationals under the same 
circumstances, then the trial is normally fair. 


I. Right to a Speedy Trial 


The accused was indicted for rape in October 
of 1954 and was not convicted until October 
1955. The trial observer termed the trial un- 
fair. In order to determine whether or not this 
report would be concurred in by higher author- 
ity it is necessary to ascertain the normal 
length of trials for similar offenses committed 
by nationals of the Receiving State. As a gen- 
eral rule, regarding duration, if trials of 
United States armed forces personnel in foreign 
courts are conducted in the same amount of time 
as trials for the same or similar offenses com- 
mitted by that country’s nationals, then the 
trials normally should be considered fair. 


PART VI 
CONCLUSION 


“In essence the trial was generally unfair but 
it is difficult to pinpoint any single items as 
violative of specific constitutional guarantees.” 
The foregoing is an example of the type of ob- 
server’s conclusion which must be abolished. 
The trial observer must be specific in his 
analysis of the trial. In order properly to eval- 
uate the trial, the observer should utilize as his 
tools the primary and supplementary criteria 
herein discussed. If he is specific in his analy- 
sis, and if he has properly evaluated the pro- 
ceedings in the light of the above-mentioned 
maxims, then he may be assured that his ac- 
curacy will facilitate immediate action to rectify 
any trial which has, in fact, been unfair. Fur- 
thermore, he may take satisfaction in a job 
well done. 
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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only and is not to be cited as CMR authority in 
judicial proceedings. 


BOARDS OF REVIEW—RETURN OF RECORD—Whether or not a 
case will be returned to the same or a different convening authority 
will be dependent upon the circumstances of each particular case, 
and this is a matter which lies within the reasonable discretion 
of the board of review. 


@ The accused was convicted by a GCM “of Charge I, 
an unauthorized absence of about eleven days, and of 
Charge II, a desertion arising out of an absence of about 
27 days. He was sentenced to a DD, total forfeitures, 
and confinement at hard labor for three and one-half 
years. The sentence was approved by the convening 
authority. An Army board of review, by an opinion 
designated as ‘preliminary,’ held that the staff judge 
advocate’s review was deficient and directed that the 
‘General Court-Martial Order * * * promulgating the 
results of trial in the case of Private Robert E. Papciak 
* * * be rescinded and that the action of the same date 
taken by the convening authority be withdrawn. The 
record of trial is returned to The Judge Advocate Gen- 
eral for reference to another convening authority for 
further review and action pursuant to Articles 60 and 
61 of the Code.’ Thereafter, the Army Judge Advocate 
General certified the following questions to this Court: 

“1. Was the board of review correct in holding that 
the review of the staff judge advocate materially prej- 
udiced the accused? 

“2. If (1) above is answered in the affirmative, was 
the board of review required to return the case to a 
different jurisdiction for further review or should 
it have (a) proceeded to a final decision on the legal 
sufficiency of the record to sustain the findings and 
sentence or (b) returned the case to the original juris- 
diction for further review?” 

“The accused moved to dismiss the certificate on the 
ground that this Court lacked jurisdiction to consider 
the case until after the board of review had taken final 
action on the findings and sentence.” The motion to 
dismiss was denied. U.S. v. Papciak, 7 USCMA 224, 
22 CMR 14 (See November 1956 JAG Journal, page 23, 
for digest of opinion.) 

The Court set forth a substantial portion of the 
board of review’s action which included remarks from 
the clemency section of the Staff Judge Advocate’s 
review: 
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“‘In his favor it should be said that both absences 
were relatively short, the absence being adjudged as 
desertion lasting only twenty-seven days. Also, the 
reviewer feels that in all probability the accused 
would have returned shortly had he not been appre- 
hended. While this does not affect his guilt of the de- 
sertion offense, it might be given consideration in the 
sentence.’ [Emphasis supplied.]” 

Agreeing with the board of review that “an intention 
to return is most assuredly a factor which weighs in 
favor of the accused with respect to a determination as 
to whether or not he has ever formed the intention to 
permanently abandon his duty station,” the Court held 
that “when the staff judge advocate advised the conven- 
ing authority that this ‘does not affect his guilt of the 
desertion offense’ he erred to the prejudice of the ac- 
cused,” and that “in regard to the board of review 
comments on the staff judge advocate’s clemency advice, 
we cannot hold that a reasonable person could not have 
reached the same conclusion as did the board of review.” 

Turning to the second certified question as to whether 
the board should have returned the case to the original, 
rather than to another, convening authority for further 
review, the Court held that “whether or not a case will 
be returned to the same or a different convening author- 
ity will be dependent upon the circumstances of each 
particular case. This is a matter which lies within the 
reasonable discretion of the board of review.” The 
Court then said: “We are not unmindful of the fact that 
in some instances in the ordinary affairs of human 
experience, it might be difficult for an accused to receive 
an objective and unbiased review if his case were re- 
turned to the same convening authority and legal staff. 
An objective approach—a new start as it were—is im- 
portant to an equitable and fair administration of 
justice.” 

Having noted that “although there is no specific legis- 
lation on the subject, Congress did expressly provide 
that, ‘every rehearing shall take place before a court- 
martial composed of members who are not members of 
the court-martial which heard the case.’ Paragraph 
92, Manual for Courts-Martial, United States, 1951,” the 
Court concluded that “under appropriate circumstances 
that same reasoning would appear applicable to review 
by another convening authority.” 

Pointing out “that it was not holding that a case 
should never be returned to the same convening author- 
ity to either correct his action or for additional review” 
and that “what we do hold is that the officer to whom 
the record is to be returned should necessarily be de- 
termined by the particular facts of the case,” the Court 
found no abuse of discretion by the board of review in 
returning the record to another convening authority. 
U. S. v. Papeiak, 7 USCMA 412, 22 CMR 202. 
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INSTRUCTIONS—Failure of law officer to instruct the court sua 
sponfe on the defense of physical incapacity, which was raised 
by the defense to a charge of absence without leave, held 
prejudicial error. 


@ The accused was convicted by GCM for absence with- 
out leave, a violation of Article 86, UCMJ; larceny of 
$10.00, a violation of Article 121, UCMJ; and forgery by 
alteration of a United States Money Order Purchaser’s 
Receipt, a violation of Article 123, UCMJ. He was sen- 
tenced to a DD, total forfeitures, and confinement at 
hard labor for one year. “The findings and sentence 
were approved by the convening authority. An Army 
board of review dismissed the forgery charge. The 
remaining findings of guilty and the sentence were ap- 
proved with the exception of the confinement at hard 
labor which was reduced to nine months. The accused 
petitioned this Court alleging the f»!!owing errors: 

“1. The law officer committed prejudicial error in 
failing to instruct the court sua sponte that the accused’s 
inability to return to duty is a defense to the charge 
of absence without leave. 

“@. x * o 

As to the absence-without-leave offense, “documen- 
tary evidence was introduced to prove a five-day un- 
authorized absence. The accused testified that at the 
expiration of an authorized pass he was ill. He was 
unable to consult with a Dr. Harris, but managed to see 
Dr. Harris’ brother-in-law, who dispensed pills and 
recommended rest for a few days. Because of the ad- 
vice, he remained home for about four days—spending 
about one-half of that time in bed—before surrendering 
himself to military authorities in Cleveland, Ohio.” 

At the conclusion of the law officer’s instructions, 
including an instruction requested by defense counsel, 
he inquired as to whether or not the defense counsel was 
satisfied with the instructions as given. The defense 
counsel “replied, ‘The defense desires no additional 
instructions and the defense is satisfied with the in- 
structions as given.’ ” 

The defense contended “that in view of the testimony 
of the accused that he was ill, the law officer should have 
instructed sua sponte on the issue of inability to return 
as a defense to unauthorized absence.” 

“The accused testified * * * that the reason he did not 
proceed to his duty station was because he was ill. Ac- 
cording to the accused, ‘I was returning home on pass 
from Camp Perry prior to returning back to Fort Knox. 
While at home, I got ill and was unable to travel. I had 
already reported down at the MP station for a TR back 
to Fort Knox, but after I got ill, the TR, it expired. 
When I got well enough to travel, I went down and 
turned in again, trying to get another TR, and they sent 
me down by military escort.’ The accused went to the 
doctor and was given some pills and was informed that 
‘it would be best if I rested for a while before returning 
back.’ He was sick four days, bedridden about one-half 
of that time. The law officer did not instruct the court 
with respect to the accused’s defense of inability to 
return.” 

The Court set forth the principle that “an accused is 
entitled to have presented instructions relating to any 
defense theory for which there is any foundation in the 





evidence” and stated that “we cannot conclude as a 
matter of law that the defense of physical incapacity 
was not raised in this case.” It held that the law officer 
should have instructed on the defense of physical in- 
capacity and “his omission to do so was prejudicial 
error.” 

The decision of the board of review as to the violation 
of Article 86 was reversed. U.S. v. Amie, 7 USCMA 
514, 22 CMR 304. 


INSTRUCTIONS—Ignorance or mistake of fact. 


@ The accused was convicted by a GCM of desertion, in 
violation of Article 85, UCMJ, and sentenced to a DD, 
total forfeitures, and confinement for three years. The 
convening authority approved, but the board of review, 
one member dissenting, held that the law officer erred 
in failing to give defense counsel’s requested instruction 
on mistake of fact as a defense to the charge of deser- 
tion. The board affirmed only a short UA and a sen- 
tence to a BCD, total forfeitures, and six months’ con- 
finement. 

The Judge Advocate General of the Navy certified 
the following question: 

“As a matter of law, was the issue of mistake of fact 
raised in this case?” 

On February 6, 1953, the accused’s BCD awarded by 
a previous court-martial was suspended for one year 
and he was restored to duty. On March 24, 1953, 
he absented himself without leave. He testified that he 
had invited further trouble in this manner because of 
marital problems and because he felt he was being 
unfairly treated within his unit. 

On April 17, 1953, after trial and conviction by civil 
authorities in Van Nuys, California, he was sentenced 
to a short period in jail. At that time he disclosed his 
status as a member of the Marine Corps to the civilian 
authorities, and his unit commander was informed 
of his whereabouts through official channels. He was 
due to be released from jail about May 23, 1953, and 
he ascertained informally from persons employed at 
his place of incarceration that the Navy shore patrol 
normally picked up the servicemen released from civilian 
jails. When the day of his release came, the accused 
discovered that the military authorities had not filed a 
“hold” order on him and, believing that his suspended 
bad-conduct discharge had been executed, did not return 
to Camp Pendleton. Instead, he obtained civilian em- 
ployment. As time went by, however, he began to won- 
der why a discharge had not been forwarded to him, for 
he knew that “when a man has not received his last dis- 
charge, there is something very wrong about it.” At 
irregular intervals he asked the opinion of his civilian 
friends about his situation, but they invariably informed 
him that the Marine Corps would eventually mail his 
discharge to him. In October 1954, he informed 
his wife of his unauthorized absence from the Corps. 
She called the Federal Bureau of Investigation but 
was informed that he was no longer wanted. The ac- 
cused was apprehended on April 6, 1955, by civil authori- 
ties and returned to military control. 

The accused was no novice in the ways of the Marine 
Corps, for his service in that armed force began in 1947; 
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and he had received one honorable discharge and one 
general discharge prior to this incident. 

The Court of Military Appeals noted that when the 
“case was tried, the specification alleged that the ac- 
cused had committed the offense of desertion, and thus 
a specific intent to remain away permanently was in- 
volved. The instruction requested by defense was di- 
rected against that intent only. However, the board 
of review reduced the crime to absence without author- 
ity, that offense requires only a general intent, and a 
different principle is at stake.” 

Citing United States v. Rowan, 4 USCMA 430, 16 
CMR 4, the Court then reasoned, “the same rationale 
must be applied to the offense of desertion, for as previ- 
ously stated, it requires a specific intent,” and that 
“therefore, it follows that the defense of mistake of fact 
to desertion need only include a showing that it was 
honest.” 

The Court of Military Appeals concluded “that an 
issue of mistake of fact was raised insofar as the offense 
of desertion is concerned, and that the law officer erred 
in failing to give the requested instruction.” 

Turning to the fact that “the board of review had 
affirmed a conviction for absence without leave, that is 
the offense presently before us, and the certified issue 
can be viewed as posing an inquiry concerning that 
offense, which, as previously stated, involves only a 
general intent,” the Court said: “The principles of 
ignorance or mistake of fact have many ramifications, 
and we, therefore, have preferred to treat the cases 
which have reached us on an ad hoc basis. To date in 
our decisions, honest ignorance or mistake of fact has 
been held to constitute a defense in general intent cases 
only in instances involving the possession or use of 
habit-forming drugs or marihuana, and then the issue 
has been principally whether knowledge of the presence 
of the drug was reasonably raised.” 

Reviewing its prior decisions and civilian decisions 
the Court then said: “* * * thus far we have preferred 
to adopt the principle that to be a defense, in general 
intent cases, a mistake or ignorance of fact must be both 
honest and reasonable. When we apply that principle 
to these facts, we conclude the issue of mistake was not 
reasonably raised, because, by the exercise of ordinary 
care, the accused would have known he had not been 
discharged.” 

The Court pointed out that “in its holding the board 
of review affirmed only a conviction for absence without 
leave for the period from March 24, 1953, to May 23, 
1953, the date upon which the accused was released from 
the Van Nuys, California, jail.” It reasoned that “in 
order to reach that result the board had to conclude that 
the accused had reasonably raised an issue of mistake 
of fact as to unauthorized absence” and determined 
that “in this it erred, and this error requires corrective 
measures.” The Court held that “the accused is guilty 
of being absent without leave for the entire period dur- 
ing which he was out of the hands of military 
authorities.” 

The certified issue was answered in accordance with 
the principles set forth in the opinion, and the decision 
of the board of review was reversed. U.S. v. Holder, 
7 USCMA 213, 22 CMR 38. 
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INSTRUCTIONS—VOLUNTARY NATURE OF CONFESSION—Failure 
of president of special court-martial to instruct the court members 
of their right to consider the voluntary nature of confession during 
their deliberation on the findings deprived the accused of a 
substantial benefit. 


e@ A board of review affirmed the special court-martial 
conviction of the accused of larceny of a radio, in viola- 
tion of Article 121, UCMJ, and his sentence to a BCD 
(suspended), partial forfeiture of pay, and confinement 
at hard labor for five months. The United States Court 
of Military Appeals granted review to consider the legal 
sufficiency of the president’s instructions. 

As a result of interrogation, the accused signed and 
swore to a pretrial statement in which he admitted that 
he took the radio. At the trial, the accused objected to 
the admission of his pretrial statement on the ground 
that it was involuntary. 

“Following argument by counsel, the president ad- 
mitted the confession subject to objection by any court 
member. Neither at that time nor in his final instruc- 
tions did the president advise the court members that 
they could consider the evidence of voluntariness in their 
deliberations on the guilt or innocence of the accused. 
No request for such an instruction was made.” The 
accused contended that he was prejudiced by the presi- 
dent’s failure to instruct the court-martial on the signifi- 
cance of his ruling admitting the confession. 

After pointing out that, “like the law officer of a 
general court-martial, the president of a special court- 
martial must instruct the court members upon the prin- 
ciples of law required for an intelligent and informed 
determination of the accused’s guilt or innocence”, and 
citing United States v. Davis, 2 USCMA 505, 512, 10 
CMR 8, where it was held “error for the law officer not 
to instruct the court-martial that his ruling that a 
confession is voluntary and entitled to be admitted into 
evidence does not preclude them from considering the 
facts relating to the issue in their final deliberations on 
the findings,” the Court stated: “It follows, therefore, 
that the instructions here are erroneous because they do 
not include an explanation of the limited effect of the 
ruling on voluntariness.” 

In disposing of the argument by the Government “that 
since the president’s ruling was subject to objection by 
the other court members, each member was necessarily 
aware of his individual right to determine whether the 
confession met all requirements of admission, and, 
therefore, the error was not prejudicial,” the Court said: 
“The difficulty * * * is that it disregards the funda- 
mental difference between a ruling on the admission of 
evidence and the determination of the accused’s guilt 
or innocence.” 

Noting that in a special court-martial a ruling by the 
president on the admissibility of a confession is subject 
to objection by any court member and that the failure 
to object to a ruling admitting a confession indicates the 
members’ conclusion that it was properly obtained, the 
Court concluded that the absence of an objection does 
not establish that the members know they can again 
consider the question in their deliberations on the find- 
ings. 

Reasoning that, “concededly, none of the members may 
change their minds, but it is not unlikely that at least 
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some of them might,” and that “we cannot disregard the 
fact that a member’s decision to adhere, or to object, 
to a ruling by the president is made with much less 
deliberation than his decision on the accused’s guilt or 
innocence, a less hurried and a more thorough evalua- 
tion of the evidence might lead him to a different con- 
clusion,” it was the opinion of the Court that “the 
president’s failure to instruct the court members of their 
right to consider the voluntary nature of the confession 
during their deliberations on the findings deprived the 
accused of a substantial benefit.” 

With regard to the Government’s contention “that, 
in his testimony on the preliminary issue, the accused 
volunteered the information that his confession was true 
jand that from] * * * that premise * * * the accused 
cured the instructional error,” the Court concluded “that 
the accused’s testimony did not amount to a judicial ad- 
mission of the truth of his confession so as to remove the 
question of voluntariness from the consideration of the 
court members during their deliberations on the 
findings.” 

Citing U. S. v. Moore, 4 USCMA 675, 16 CMR 249, 
the Court held that the failure of the defense counsel to 
make a request for an appropriate qualifying instruc- 
tion was not a waiver, “since this is a special court- 
martial case in which defense counsel was neither a 
lawyer nor certified in accordance with Article 27(c), 
UCMJ.” 

The decision of the board of review was reversed, the 
findings of guilty and the sentence set aside, and the 
record of trial returned to The Judge Advocate General 
of the Air Force. U. S. v. Williams, 7 USCMA 434, 
22 CMR 224. 


MISTRIAL—Where mechanical recording device failed and sub- 
stantial portion of testimony was not recorded, it was held that 
the law officer was justified in declaring a mistrial. 


@ A GCM convicted the accused of larceny in violation 
of Article 121, UCMJ. He was sentenced to a DD, total 
forfeitures, and confinement at hard labor for two years. 
The convening authority approved the findings of guilty 
and the sentence. A board of review reduced the period 
of confinement to one year. The United States Court of 
Military Appeals granted review to consider questions 
of law presented by the record of trial. 

One issue considered was whether or not the accused 
was twice put in jeopardy for the same offense. The 
case proceeded to trial, with the proceedings being 
recorded by a mechanical device. “At an undisclosed 
point in trial counsel’s closing argument, defense counsel 
moved for a mistrial on the ground that the prosecuting 
attorney had improperly commented on the accused’s 
silence. The reporter was asked to play back the record- 
ing of counsel’s argument. It was then discovered that 
the recording machine was not functioning properly. 
A great deal of the proceedings, including the accused’s 
plea and the testimony of the witnesses, had not been 
recorded. A recess was declared. On reconvening the 
next morning, the law officer declared a mistrial ‘because 
a substantial portion of the testimony was not recorded.’ 
* * * [T]he case again came on for hearing. The ac- 
cused raised no objection to trial and entered a plea of 
not guilty. He was convicted. He now contends that 


the second trial illegally put him in jeopardy twice for 
the same offense.” 

’ The Court, after setting forth the general rule that 
“a claim of former jeopardy must be raised before the 
conclusion of the trial or it is waived,” concluded that, 
“inasmuch as there are no unusual circumstances 
present, the failure to object to the second trial is itself 
sufficient to preclude the accused from raising the issue 
for the first time on appeal before this Court.” 

In discussing the declaration of a mistrial, the Court 
said: “notice of an error occurring in the course of a 
trial which is of such a nature as to vitiate the result 
justifies the declaration of a mistrial, even in the face 
of objection by the accused. * * * [T]he purpose * * * 
is to prevent a failure of public justice. Here, the 
unnoticed breakdown in the recording device made con- 
tinuation of the trial impossible. In its existing state, 
the record of the proceedings was so legally defective 
that it could not support a conviction, regardless of the 
compelling nature of the evidence * * *. The law officer, 
* * * was justified in declaring a mistrial.” U.S. v. 
Schilling, 7 USCMA 482, 22 CMR 272. 


SELF-INCRIMINATION-—Willful disobedience of order given for 
purpose of obtaining incriminating evidence against accused; 
order held illegal. 


e@ A GCM convicted the accused of willful disobedience 
of an order to furnish a specimen of his urine to agents 
of the Office of Special Investigations, in violation of 
Article 90, UCMJ. He was sentenced to a DD, total 
forfeitures, and confinement at hard labor for one year. 
Intermediate appellate authorities affirmed the convic- 
tion. The United States Court of Military Appeals 
granted review. 

The accused was questioned by an agent of the Office 
of Special Investigations on his suspected use of nar- 
cotics. He was asked for a specimen of his urine for 
the purpose of submitting it to chemical analysis to de- 
termine the absence or presence of a narcotic. The 
accused refused to comply with the request. He was 
then taken to his squadron commander who, on being 
apprised of the accused’s refusal, “gave the accused an 
order to the effect that the next time he urinated he was 
to give the OSI a specimen of his urine.” The accused 
informed his squadron commander that he would not 
comply with this order. 

Later, in the presence of the agent, he rassed urine. 
However, he did not provide the agent with a sample. 
Subsequently, when again asked for a specimen of his 
urine, he refused to provide it. 

A person cannot be convicted under Article 90, UCMJ, 
if the order is illegal. In this case it was the opinion of 
the majority of the Court that the order to submit a 
urine specimen for the sole purpose of obtaining in- 
criminating evidence against the accused violates the 
provisions of Article 31a, UCMJ, that no person subject 
to the Code “shall compel any person to incriminate 
himself” and is therefore illegal. 

The majority of the Court having determined that the 
order was illegal, the decision of the board of review 
was reversed, the findings of guilty and the sentence 
were set aside, and the charge was ordered dismissed. 
U. S. v. Jordan, 7 USCMA 452, 22 CMR 242. 
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COUNSEL FOR THE PARTY BEFORE A 
PHYSICAL EVALUATION BOARD 


1ST LIEUTENANT ROBERT J. EVELD, USMCR 


Officers in the field are encouraged to submit 
material for publication in the Journal. The 
following article is based upon the experience of 
Lieutenant Eveld as counsel for the party before a 
Physical Evaluation Board. Articles of this type 
are considered especially appropriate because 
problems being encountered in practice may be dis- 
cussed and recommendations for coping with these 
problems may be advanced. As a result of this 
article, a feature article on the Physical Evaluation 
Board has been scheduled for publication. 





LL MEMBERS OF THE ARMED 

FORCES should be cognizant of and in- 

terested in the work of our physical disability 
retirement system. 

Section 0901, Chapter IX, of the 1955 Naval 
Supplement states: “Physical Evaluation 
Boards are constituted to afford full and fair 
hearings incident to evaluation of the physical 
fitness of certain members and former members 
of the naval service to perform the duties of 
their rank, grade or rating; to investigate the 
nature, cause, degree and probable permanency 
of disabilities presented by such parties; and to 
make recommended findings appropriate there- 
to.” A Physical Evaluation Board normally 
makes recommended findings as to: 

(1) Whether the party is fit for duty; or unfit 
to perform the duties of his rank, grade, or 
rating; 

(2) If unfit for duty, whether or not such un- 
fitness is by reason of physical disability ; 

(3) If a disability exists, a statement of the 
diagnosis of each condition causing disability 
and the percentage that should be assigned to it; 

(4) In the case of a party with less than 8 
years of active service, whether or not the dis- 
ability is the “proximate” result of performance 
of active duty; 

(5) Whether or not the disability was in- 
curred while the party was entitled to receive 
basic pay; 

(6) Whether the disability was due to the 
party’s own intentional misconduct or willful 
neglect, and whether or not it was incurred 
while he was on unauthorized absence; and 

(7) Whether or not the disability is perman- 
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ent in nature or may be permanent, under ac- 
cepted medical principles. 


As one can see, this is a big job and must be 
taken seriously by everyone connected with it. 
The members of such boards must be given time 
to review the medical records in advance of the 
hearing, and counsel must be given sufficient 
time to prepare his case. 

The maxim that a case is won or lost by prep- 
aration is as applicable here as elsewhere. 
Counsel must be allotted adequate time for 
consultation with the party. If counsel were 
notified as soon as the medical department 
learns that a person may be sent before a Physi- 
cal Evaluation Board, he could consult his client 
and have ample time to prepare the case. A law- 
yer generally has at least a year to prepare his 
case in a personal injury action, and months to 
prepare a workmen’s compensation case. Our 
disability retirement system means as much, if 
not more in many cases, to the party concerned. 
His economic security—even the possibility of 
losing his military career through a finding of 
unfitness for duty—is at stake. This places 
great responsibility upon counsel to see that the 
hearing is a full and a fair one—the only type 
of hearing which will satisfy the intent and pur- 
pose of the law. 

As counsel soon finds out, his job is one which 
requires the full cooperation of his client. For 
this reason, wide publicity to the service of the 
work of Physical Evaluation Boards is neces- 
sary in order to make known to each person who 
may go before one of these Boards what the 
issues are and what is required to establish cer- 
tain essential facts. 

The official medical records of the party set 
forth the diagnosis in his case, and the clinical 
board report contains all official medical nota- 
tions and findings. These records must be read 
and understood by counsel so that he can evalu- 
ate the extent of disability and determine what 
documents or witnesses are necessary to sub- 
stantiate the party’s case Many times the dis- 
ability up for evaluation by the board is not the 
only disability suffered by the party, therefore 
counsel must make sure that any disability 
suffered is fully brought out at the hearing. 
This avoids the necessity of a rehearing at a 
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later date, when proof may be hard to find, and 
gives the party a rating to which he is entitled 
by law. 

The question of degree of impairment of an 
existing disability must be brought out by 
counsel through questioning the party, and 
sometimes through the use of additional wit- 
nesses. Such questions as occupation of the 
party, ability to make a living, social and in- 
dustrial adaptability, and necessity for further 
treatment must be answered before the Board 
can make a just determination of impairment. 
In preparing his case, counsel should write out 
a list of questions the answers to which will 
point up the amount of impairment the party 
will suffer. 

In many cases, counsel has an opportunity to 
use the technique of demonstrative evidence. 
In a recent case, for example, where a man suf- 
fered an accidental injury to his hip and leg, 
it was possible to have the party perform ex- 
ercises before the Board and to show that his 
injury offered no curtailment of motion. Many 
medical texts are available to show things such 
as range of motion or impairment of dexterity. 
Counsel should be acquainted with these texts 
and should request the medical member to con- 
duct tests in an appropriate situation. 

After a case has been concluded, counsel may 
be called upon to submit a rebuttal to the rec- 
ommended findings of the Board. The rebuttal, 
to be effective, must have a sound medical or 
legal justification. This requires a great deal 
of research and cannot be accomplished unless 
source material is available. Although each 
case is normally unique, there are frequently 
enough similarities to allow use of precedent 
when available. 

Counsel can perform his various duties in a 
satisfactory manner only if he is thoroughly 
acquainted with the available material bearing 
upon the physical disability retirement system 
generally, and only if he has done a thorough 
job of research into matters affecting his par- 
ticular case. 

Upon appointment as counsel for a party be- 
fore a Physical Evaluation Board, I attempted 
to prepare myself by a review of existing data 
on the subject. Until consultation with the med- 
ical member uncovered his personal compilation 
of materials and until I had had some experi- 
ence, I found many pertinent references hard to 
come by. In order that others in a similar situa- 
tion may profit from the solution of my own 
difficulties, I am setting forth below some of the 
references which I found to be helpful to counsel 
and his client. 


The guide for counsel is Chapter IX of the 
1955 Naval Supplement to the Manual for 
Courts-Martial, United States, 1951. He must 
read and understand this material. Addition- 
ally, it is essential that he be familiar with the 
Veterans’ Administration Rating Manual. 
Another necessity is a good medical dictionary. 
Further, I believe it imperative that counsel 
obtain a standard medical textbook which ex- 
plains in detail the various diseases and afflic- 
tions which may be encountered. With these 
basic tools, counsel is prepared to undertake the 
representation of a party before a Board. 

Other sources of valuable information are 
the Physical Review Counsel Memoranda; Title 
IV of the Career Compensation Act of 1949 (37 
U.S.C. §§ 271-285) ; The Uniformed Services 
Contingency Option Act of 1953 (387 U.S.C. 
§§ 371-381) ; Synopses of Opinions of the Judge 
Advocate General of the Navy in the Field of 
Physical Disability Retirements and Separa- 
tions; and the booklet, Facts for Your Future. 
Either the medical member or the senior mem- 
ber of the Board will usually be able to provide 
counsel with copies of these items, and they will 
help tremendously in preparation. 

Many other publications will have to be con- 
sulted on occasion. Counsel should refer to the 
Digest of Opinions of the Judge Advocates Gen- 
eral of the Armed Forces; Bureau of Medicine 
and Surgery Instructions; the Bureau of Naval 
Personnel Manual, 1948; Veterans’ Administra- 
tion Claims Information Bulletins; and JAG 
Journal articles such as Disabled Reservists and 
the Law by LCOL O. V. Bergren, USMC, April 
and May 1950 issues; Physical Disability Re- 
tirements, by CDR Robert E. Lee, Jr., USN, 
June 1952 issue; and Physical Disability Retire- 
ments—Role of Counsel, by LT R. D. Thompson, 
USNR, February 1954 issue. 

Although there would thus appear to be a 
considerable volume of available reference ma- 
terial, I feel that there is a need for greater dis- 
semination of that material and for the publi- 
cation of additional supplementary information. 
It is recommended that consideration be given 
to a more frequent publication of the Synopses 
of Opinions of The Judge Advocate General of 
the Navy in the Field of Physical Disability Re- 
tirements and Separations, and to a wider dis- 
semination of pertinent publications and infor- 
mation within each command. Each command 
should give space in its publications to an ex- 
planation of the physical evaluation system. 
Each person, who can expect in due course to 
serve either as a member of or counsel before 
such Boards, must become acquainted with the 
applicable laws and regulations. As a result, 
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with more current information available, this 
important field can become as well explored as 
our criminal system. Only when everyone con- 
cerned is prepared adequately for his job will 
the “full and fair hearing” prescribed by the 
statute be afforded. 

The duties of counsel before a Physical Eval- 
uation Board are a challenge; each case presents 


an opportunity to learn new techniques and to) 
apply new knowledge. Although the dockets 
are sometimes crowded, an advance awareness” 
as to what the Board needs in order to make its” 
recommended findings, and the correct tools for 
counsel to work with, can contribute to tha 
Board’s efficiency in disposing of the cases on 
its docket. % 
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RESERVE PERSONNEL—Punishment under the Uniform Code of 
Military Justice for offenses committed while on inactive duty 
training. 


@ “* * * [information was requested concerning pun- 
ishment of Reserves under the Uniform Code of Military 
Justice for offenses committed while on inactive-duty 
training.] 

“Article 2 (3) of the Uniform Code of Military Jus- 
tice (50 U. S. C. 552 (3)) provides as follows: 

‘The following persons are subject to this code: 
(3) Reserve personnel while they are on inactive 
duty training authorized by written orders which 
are voluntarily accepted by them, which orders 
specify that they are subject to this code.’ 

“Under the provisions set forth above the following 
statement has been made as to the period for which 
jurisdiction lasts over a Reserve on inactive duty 
training: 

‘With respect to termination of jurisdiction, the 
general rule is that court-martial jurisdiction over 
Reserve personnel, while they are on inactive-duty 
training authorized by written orders which are 
voluntarily accepted by them and which orders 
specify that they are subject to the Code, ceases 
on termination of such status; and that jurisdic- 
tion as to an offense committed during the status 
thus terminated is not revived by a return or re- 
entry into such status (MCM, 1951, par. (11a). 
Accordingly, upon the completion of the inactive- 
duty training period, jurisdicition over the reservist 
will cease. After the training period ends, he is not 
subject to military control and is not bound to 
perform training duties. The expiration of the 
training period terminates his status as a person 
subject to the Code, and thereafter, jurisdiction 
may not lawfully be asserted’ (Op JAGAF 1953/9, 
2 Dig. Ops. Crt-M § 45.7). 

“Tt can be seen that in order to legally convene a 
court-martial or to impose punishment under the Code 


it is necessary that jurisdiction attach during the 
period of inactive-duty training. It has been held that 
this may be done by the taking of proceedings against 
the individual such as arrest, confinement, apprehen- 
sion, or service of charges during the period of inac- 
tive-duty training in which the offense is committed 
(JAG:II:1:JRV:imz dtd 29 Nov 1954; JAG:II:I: 
VAvR:pjs dtd 23 Jan 1956; U.S. v. Sipple, 4 USCMA 50, 
15 CMR 50). 

“A second method of imposing punishment under the 
Code would be to actually execute the punishment dur- 
ing the period of inactive-duty training during which 
the offense was committed, such as the delivery of a 
letter of censure under Article 15 of the Uniform Code 
of Military Justice (JAG:II:1:JRV:imz dtd 20 Nov 
1954). 

sek k * 

“As a practical matter it may be advisable to handle 
disciplinary problems by taking action which does not 
come under the Uniform Code of Military Justice. 
Such action would avoid the limitations which the Code 
imposes. For instance, in the case of officers, action 
may be taken by proper notation in the regular fitness 
report, or by the submission of a special fitness report 
as is authorized in the Personnel Records and Accounting 
Manual, paragraph 3018 (4) (a) (j). Administrative 
action of this general nature is expressly recognized in 
Marine Corps Order 5812.2 of 1 April 1956 where it is 
stated that commanding officers shall not resort to the 
use of punishment under Article 15 of the Code unless 
necessary to protect the rights of individuals, the Gov- 
ernment, or the standards of the Marine Corps. 

“Also, in an appropriate case a recommendation may 
be made for discharge. For instance, Reserve enlisted 
personnel may be recommended for discharge by reason 
of unfitness or for misconduct (Marine Corps Manual, 
para. 10359). Such recommendations will be processed 
according to the procedures outlined in paragraphs 
10277 and 10278 of the Marine Corps Manual. 
JAG:II:1:RBA: mac of 24 August 1956. 





BULLETIN BOARD . . 


» (Continued from page 8) 


LTJG William R. Murphy, USNR, from JAG to RAD. 

LTJG Henry S. Palau, USN, from USS GATLING to 
COMSERVLANT. 

LT Willard D. Pfeiffer, USN, from COMPHIBGROUP 
1 to COMPHIBPAC, 

ENS A. F. Robertson, Jr., USNR, from SCOLNAV- 
JUSTICE, Npt., R. L., to JAG. 
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LTJG William L. Seymour, USNR, from JAG to RAD, 

LT Claude A. Stonemetz, USN, from COM 5 to COM- 
SERVLANT. 

ENS Robert F. Taylor, USNR, from SCOLNAV- 
JUSTICE, Npt., R. I., to JAG. 

LT John W. Williams, USNR, from SCOLNAV- 
JUSTICE, Npt., R. I., to JAG. 
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